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Amplifying Our Voice

epresenting the interests of NIRI members in the advocacy arena is an inter-

esting exercise. For starters, the list of advocacy-related issues that rise to the

level of “important” to IR professionals is small. That list shrinks a bit more
when it is filtered, to some degree, to account for the shared interests of the companies
that employ our members.

From there, NIRI's challenge is at least three-fold. First, our resources are finite...we do
not have a financial war chest to match most special-interest groups roaming the corridors
in Washington, D.C. Second, our advocacy issues are complicated, and our “side” is nearly
always pushing for change and opposed by well-funded groups. Third, IR professionals are
busy; channeling your voices to support our advocacy agenda has proven difficult.

Despite what might seem like long odds, NIRI does have clout in the nation’s capital.
Leveraging that clout depends on our ability to engage in sustained, methodical efforts to
pursue issues relevant to our members. While the pace of change often appears glacial, it
is important to familiarize yourself with NIRI's advocacy agenda, so that when the time
comes for NIRI to use of our member influence, you will be ready.

To support our efforts, we have launched a new advocacy ambassador program through
NIRI chapters. The intent is to collect perspectives from our members at the grassroots level
and generate broader support from individual companies for our regulatory initiatives. To date,
12 chapters have appointed ambassadors, and we expect that other chapters will follow suit.

With an informed membership and our advocacy ambassador program in place, when
the appropriate time arrives, we will ask NIRI members to support our efforts in areas such
as the following:

* NIRI recently joined with the NYSE Group in a rulemaking petition that asks the
SEC to adopt rules to require institutional investment managers to provide public disclo-
sure of short positions.

* NIRI, together with the NYSE and the Society of Corporate Secretaries, also is urging
the SEC to modernize its Section 13(f) rules to shorten the time period for institutions to
disclose long-position holdings.

* We also are working with the Shareholder Communications Coalition to push for mod-
ernization of the proxy voting system, including greater SEC oversight of proxy advisors.

So, stay informed. Get in touch with your chapter’s advocacy ambassador. And, be ready to
act when called upon to do so.

James M. Cudahy,
President and CEO
NIRI

judahy(@niri.org
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llergan Inc. had no idea

that activist investor
William Ackman and
Valeant Pharmaceuticals
International had the
Botox maker in its crosshairs in April 2014
when it received a call from the New York
Stock Exchange about halting trading.
“My lunch hit the floor,” says former
Allergan senior corporate counsel, Scott
Akamine, describing his initial reaction
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Think
Like

dan

A rare look inside an
activist’s playbook.

to the news at a recent event on activism
hosted by NIRI Los Angeles and the Society
of Corporate Secretaries and Governance
Professionals. “Fortunately, we had enough
gas in the tank with investors when we
needed it.”

In the end, Ackman and Valeant’s bid to
acquire Allergan never came to fruition after
pharmaceutical heavyweight Actavis offered
$219 a share for the anti-wrinkle company,
but many still chalked up Ackman’s move as

By Evan Pondel
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a victory because it may have instigated the
acquisition. This case also highlights the alli-
ances that activists are increasingly forming
with companies, public pension funds, and
other potential stakeholders that seek to
effect change.

For issuers, this all adds up to a greater
possibility of confronting an activist
campaign. And despite the “shiver in me
boots” mentality that many companies
harbor toward activists, there has never




been a more critical time to understand
activists’ motivations and how best to
work with them.

“It comes down to a battle of who wins
the hearts and minds of shareholders,” says
Donna Dabney, executive director of the
Conference Board. “The key is don’t just
stiffarm them (activists).”

And that’s for good reason. Activists won
73 percent of proxy fights in 2014, according
to data collected by Shark Repellent, FactSet’s
activism database. At the same time, more
than a third of the 40 proxy fights in North
America in 2014 settled, as compared with
32 percent in 2013, 20 percent in 2012, and
17 percent in 2011, according to London-
based research firm Activist Insight.

But one of the biggest challenges for
issuers is actually talking to an activist
long before any sort of campaign surfaces.
Even finding an activist to go on record for
this article was virtually impossible. That
was until Chris Kiper, a founder of Legion
Partners, returned a phone call and shared
his insights.

The following is a rare look into the play-
book of an activist.

Legion’s Playbook

Legion Partners has approximately $250
million in committed capital. The firm
made headlines earlier this year when
it teamed up with the California State
Teachers’ Retirement System (CalSTRS)
to target clothier Perry Ellis International.
Legion also has waged a proxy campaign at
RCM Technologies and made investments
in Timken Co., Carter’s Inc., and Straight
Path Communications.

Kiper says the campaign at Perry Ellis
was successful because it prompted the
company to install new independent board
members. Before the campaign started,
Kiper and his colleagues applied certain
screens to Perry Ellis to ensure it would be a
viable target.

“Initially, we're trying to determine if a com-
pany is completely impenetrable to an activist
intervention,” he says. “It’s also important to
make sure the business has staying power and
reasonable barriers to entry.”

Other criteria include avoiding situations
that lead to binary outcomes. For example,
if a drug company is in the last phase of
clinical trials on one product, it probably
isn’t a good target for Legion. Legion prefers
target companies to have more than one
potential revenue-generating product in the
hopper. Another deterrent is insider owner-
ship of more than 25 percent, as well as
dual-class shares where it can be difficult to
gain enough voting power.

Once Legion identifies a company, grass-
roots research soon follows. Kiper says the
best way to understand the full scope of an
issuer is to sit down with a pile of 10-Ks
and start reading. It is also helpful to have
a relationship with passive money man-
agers who understand what is going on at
a company. “They may be happy to send
you research, and maybe you can then help
them make something happen at a com-
pany and get their votes,” he says.

Another increasingly popular source of
information is Glassdoor, a workplace review
website. Kiper uses the site to understand
former employees’ perspectives and to get
a sense if the company’s culture is broken.
Occasionally, Glassdoor may even lead to a
former employee who is willing to talk, but
Kiper makes a point that his firm does not
talk to current employees.

Conversely, analysts’ notes, social media,
and the Management Discussion and
Analysis (MD&A) sections in annual reports
usually are not helpful. Kiper says he often
finds MD&As so poorly written that it
becomes difficult to get a sense of what is
really going on.

Stock price is another factor Kiper con-
siders when deciding to go after a company.
From the outset, Legion takes the perspec-

tive of a value investor. If a stock is trading
pootly, it is important to understand why
the stock is trading so poorly. “It is crucial
for us to understand the issues that other
investors perceive, and then we can figure
out how we can help work on those issues,”
he says. “At the end of the day, we tend to
be constructive and are not looking to beat
people over the head.”

The easiest way to engage constructively
(from Legion’s perspective) is to have an
exchange of ideas with management and the
board. Of the topics exchanged in this dia-
logue, return on invested capital is generally
one of the biggest overriding issues. Kiper
breaks it down as follows: It is important to
understand what the return is today, what
the opportunity is to improve the return,
and how the company intends to communi-
cate that vision and story to investors.

Incentivizing for the Right
Reasons

Compensation plans are another issue rife
for tug of war with activists. Kiper tries to
determine if management teams are being
paid to generate shareholder value or are
“people being incentivized to do the wrong
things. If a plan is well-crafted with short-
term incentives and long-term incentives,
then shareholder value will be created over
the long haul,” he says.

Another issue that gets Kiper’s attention
is compensation for the board of directors,
which can be tricky. If directors are mostly
compensated with cash, Kiper argues that
the board may be less incentivized to seek
merger and acquisition deals for the selfish
purpose of continuing to receive a pay-
check. The same goes if directors receive
too much stock. Perhaps the director is
looking for a quick pop at the expense of
enhancing long-term shareholder value.
Kiper recommends that directors own
three-to-five times their annual retainers in
stock, and directors should have to hold
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onto the stock for a certain period after
they leave the board.

The number of directors on a board also
makes a difference. If they are too big, it is
difficult to get people to focus on making
decisions. “And too many directors can lead
to a lot of deadwood,” he says.

In the case of Perry Ellis, Legion was
able to get five new independent directors
appointed over an 18-month period. Before
Legion was able to get the last two of these
five directors replaced, it had to launch a
proxy contest. Kiper says it is always impor-
tant that the board have enough experience
in the company’s industry. In the case of
Perry Ellis, the last two directors added were
practically legends in the apparel industry.
He recalls one of the first activist campaigns
he worked on where the CEO put his den-
tist on the board. And no, the company was
not in the dental industry.

Kiper also advocates that directors
engage with shareholders. Directors are
often out of touch with the shareholders
they represent, and getting directors to start
acting like owners of a company can be a
huge advantage.

Among other key focal points for Kiper
are succession plans for the executive team.
The time horizon for Legion’s target invest-
ments is usually two to three years, and
having a succession plan in place can help
make that period a lot smoother if change is
needed for the management team.

Of course, Legion’s time horizon is influ-
enced by its investor partners. CalSTRS
is a long-term investor, so Legion is more
inclined to engage in a campaign that would
enhance shareholder value for the long
haul. “Our mandate from CalSTRS is getting
companies to perform sustainably better fol-
lowing an activist intervention,” Kiper says.
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PERRY ELLIS BOARD
PRACTICES

By Anita D. Britt

Perry Ellis International’s practice is
and has been to maintain a strong
and engaged board of directors.

As a matter of practice, when an
independent board member retires,
the person is replaced with a new
independent director who brings a
strong skill set to complement the
overall board. The company named
Alexandra Wilson to its board in
February 2014 and J. David Scheiner
in June 2014. As a matter of record,
Legion Partners filed a [Schedule]
13D reflecting its investment in the
company during July 2014.

Subsequently, in December 2014,
Perry Ellis named Jane DeFlorio to
the board, thereby filling a vacancy
upon retirement. The company

in July 2015 named Michael W.
Rayden and Bruce J. Klatsky to its
board to fill two vacancies also due
to retirement.

Anita D. Britt is chief financial
officer of Perry Ellis International;
anita.britt@pery.com.

The Wall Street Journal recently published
a study that shows that shares of large com-
panies confronted by activists are more likely
to outperform their industry peers. However,
the Journal says only slightly more than half,
or 38 of the situations in the study, led to
better shareholder returns than industry
peers, and the median activist target beat
peers by just under 5 percentage points.

There is often a fine line between bal-
ancing the short-term demands of inves-
tors and the long-term goals of a company.
“Some companies make bad public com-

panies,” Kiper says, noting that the toy and
media business can be particularly hard to
track because there may be a hit product or
television show during one quarter and then
nothing for several quarters.

Communication Is Key

The best way to help investors strike
this balance is substantive communication.
Kiper acknowledges that management teams
and directors may be reluctant to talk to
activists, although incurring fees to fight an
activist campaign isn’t necessarily enhancing
shareholder value, either.

Indeed, the best way to persuade an
activist to go away is by getting the stock
price to go up, but as Kiper suggests, it’s
not always that simple, and boards are usu-
ally talking about issues that are stifling the
stock long before activists have raised them.

And while exchanging ideas and col-
laborating are not always easy with an
activist, they are among the more practical
ways to avoid wasting a company’s time
and resources on a proxy fight. Kiper says
ensuring that investor relations officers are
up to speed on a company’s story and not
simply parroting a conference call script
are critical for that initial touch point with
an activist.

“When we speak to IR folks, there is not
much value if they are serving as a gate-
keeper and making it difficult for us to get
real answers about a company,” He adds
that if an IRO has to repeatedly say, “I will
get back to you with an answer,” it can be
frustrating although promptly calling back
with the answer certainly helps.

Perhaps what isn’t frustrating is that
Perry Ellis’ stock price has made steady
gains since 2014. As for Legion’s next
target — all you have to do is apply his
firm’s playbook. [

Evan Pondel is president of PondelWilkinson Inc. in

Los Angeles; epondel@pondel.com.
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SURVEILLANCE

2.0

Activists and advanced analytics

are making surveillance a hot

topic again.

By Patrick Gallagher

tock surveillance and share-
holder identification through

Depository Trust Company
settlement information has
been a core investor rela-
tions tool for going on 25
years. According to a January 2014 survey
by Rivel, 64 percent of the North American
companies surveyed use a surveillance
vendor, including 83 percent of large-cap
companies, 66 percent of mid-caps, and 44
percent of small caps.

Yet despite its widespread use, surveil-
lance is a hot topic again. Industry consoli-
dation, new entrants, evolving capital mar-
kets, and advanced analytics are ushering in
anew era of more holistic, more predictive
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market intelligence in combination with tra-
ditional ownership identification.

These developments are thanks in large
part to the upsurge in shareholder activism.
Activists’ success in increasing share value in
many cases has produced an unprecedented
flow of money into their coffers, which has
put even more companies in their sights.

“I'm on the road pretty much every week
visiting with clients and potential clients,”
says Marc Greene, managing director at
capital markets data provider Ipreo. “Three,
four years ago, activism was rare. It was
the other guy, some other company. Now
just about every single conversation I have
with a surveillance client or potential client,
they are making sure we are looking at

the options market, looking at any kind

of investment opportunity that an activist
could be using to get a foothold. A few
years ago that just wasn't on people’s radar.”

Increased Use of Options

In fact, activists have been flying under
the surveillance radar for more than a few
years. Way back in 2006, Pershing Square’s
William Ackman quietly built a 4.9 percent
activist stake in McDonald’s Corporation
“largely through deep in-the-money,
long-dated OTC options,” according to
Institutional Investor magazine. Since then,
Ackman and other activists have become
expert at using options, swaps, carefully
timed stock purchases, and seeking waivers



from the SEC to stealthily build equity posi-
tions in target companies.

“There has been a prolific increase in the
use of options by activist investors,” says
Adam Frederick, senior vice president of intel-
ligence at Q4 Web Systems and a cofounder
of Oxford Intelligence Partners, which was
recently acquired by Q4. “Options limit
the amount of upfront capital they need to
commit, make it easier to hide the activity,
and minimize the share price impact while
they are building their position.”

For example, when the activist hedge fund
Starboard Value announced a 5.1 percent
position in office supplies retailer Staples in
December 2014, about half of it was held in
options. Including swap positions, the stake
in Staples was closer to 6 percent.

“More and more activists are using
options, and not just straightforward
options, but over-the counter options, which
are almost impossible to track,” says Ipreo’s
Greene. “But they all leave tiny footprints
that we are getting more adept at recog-
nizing. Each activist has a different strategy
and ways of going about what they do.”

When Carl Icahn disclosed in June 2011
that he had amassed a 9.9 percent position
in vehicle manufacturer Oshkosh, the news
sent the stock through the roof in after-
market trading. About 70 percent of the
position was represented by call options.
“We were unaware of Carl building a posi-
tion,” recalls Patrick Davidson, vice presi-
dent of investor relations at Oshkosh. “He
wanted to hide it and he did.”

“Intelligence used to be only about
who is buying and selling your stock,”
says Tyson McCabe, senior director at
Nasdaq. “We are seeing an evolution in
our offering into something more consul-
tative, more sophisticated. There are a lot
of data points we have access to as we
look broadly across our business. Today,
we're incorporating options ownership,
fund flows and fixed income into our anal-

ysis, as well as using big databases and
advanced analytics to maximize the value
of our surveillance programs.”

“It’s not just what's happening in
the equity market,” says Ipreo’s Greene.
“Clients want to know what’s happening
with their fixed-income investors, options-
related activity, and corporate governance
issues. Most importantly, they want to
understand what to do with this informa-
tion. So the days of just providing a share-
holder list are over.”

At the forefront of the quantitative ana-
lytics wave is ModernIR, which came on
the scene 10 years ago with a very different
approach to market intelligence.

“We are entirely about proprietary math-
ematical models,” says founder and CEO
Tim Quast. “We know every day what
percentage of volume is being driven by
different market behaviors so we can see
what is really setting the stock price. Most
of the time, it’s got nothing to do with
fundamentals. Index funds, ETFs, and
high-frequency traders account for most
of the volume today. They don't listen to
earnings calls or build financial models,
but they do set prices.”

Clients use this “rational price” intel-
ligence to separate noise from substance
in their trading activity, gauge near-term
sentiment, adjust the focus of their targeting
efforts, and measure the effectiveness of
their IR programs, he says.

ModemIR applies other automated mea-
sures to generate options intelligence and
assess activist movement in the market.
“We track derivatives-related trading by
measuring counterparty activity and cor-
relating it to discrete investment and trading
behaviors to understand the derivative
activity,” he explains. “We detect activist
footprints because our models know
what event-driven behavior looks like in
trade-execution data. You can’t hide it if it
involves a counterparty.”

Appreciation for the predictive power
of options was the inspiration behind the
formation of Oxford Intelligence Parters
in 2014. As Frederick explains, “Options
trading is an often overlooked segment of
market activity that can provide predictive
insights into market sentiment, expected
relative peer performance, proactive IR com-
munications, and activist accumulations.

“We do the surveillance ‘blocking and
tackling’ of who is buying and selling,”
Frederick says. “But we focus a lot on
options intelligence - not just reporting
on how many calls and puts you had and
monitoring for unusual activity, but taking it
a step further with algorithmic models that
enable us to score forward-looking senti-
ment quantitatively. By analyzing options
pricing, we can quantify what portion of
a stock price’s movement and volume is
driven by stock specific activity versus the
sector and broader market trends.”

Measuring IR Effectiveness

Ipreo’s Greene views the impact of activ-
ists and options as the No. 1 trend, but not
far behind at No. 2, he believes, is the use
of surveillance to match up IR efforts with
IR results. “What did we get for those 300
meetings and 15 conferences we did? Are
we being as effective as we can in reaching
out to investors? Are we making the best
use of management’s time?”

Lisa Curran, vice president of investor
relations at Ecolab, concurs. “The real
value of surveillance is to help determine
the effectiveness of our marketing. We are
aggressive in terms of conferences and non-
deal roadshows. It helps us determine if we
are headed in the right direction, leading
with the right people,” she said. “You can
see some trading activity after a meeting
with an investor, somebody coming into
the stock. I don’t know how you’d do that
without surveillance. The [Form] 13F
[institutional ownership] information is so
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dated. Somebody could already be in and
out by the time you see the filings.”

“It’s probably the holy grail to measure
the effectiveness of all the meetings and
other things you do,” says Oshkosh IRO
Davidson. “Surveillance is certainly not
an exact science, but in my mind, it is a
good investment for getting the best avail-
able information about who may be buying
and selling your stock. It increases your
chances of being successful. You may not
get anything for a while, but if someone is
building a position, I think it is helpful to
know that.”

Overall, IROs appear to be reasonably
well satisfied with their surveillance service.

According to a January 2015 Rivel survey
of 190 North American IROs who use a
surveillance vendor, more than 60 percent
said they are highly satisfied with their
provider for their empathy, expertise, report
quality, and for being proactive. The “highly
satisfied” rating declined to 51 percent on
“accuracy of information received” and 47
percent on “value for the money.”

For surveillance clients who are less than
satisfied with the quality of the informa-
tion they are receiving, many suggest closer
interaction with the surveillance firm analyst
may be the remedy.

“We really like to engage in a two-way
dialogue with our clients,” says Nasdaq’s
McCabe. “It’s a nuance-y business. A
whole lot can get lost if you don’t pick up
the phone.”

“The client can really help out,” says
Frank Testa, senior vice president, Alliance
Advisors’ market surveillance group. “We
view our relationship as a partnership.
Oftentimes information that a client is
presenting in front of several institutions is
helpful in pinpointing the entities behind
the trading. We can match the institutions
that the client is interacting with to our
institution/custodian database that is main-
tained by institutional proxy voting. In addi-
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tion, by letting the analyst know when you
are going out to talk with institutions, we
can also help prioritize the list based on the
institution’s ability to make a meaningful

investment and its activist history.”

A Luxury for Smaller
Companies

As to why some companies don’t use a
surveillance service, it seems to be primarily
due to size, resources, or situation.

Ecolab’s Curran notes that for smaller
companies it often depends a lot on how
aggressive the IR plan is, and what the
level of interest is from the board and
the CEO. “It may be hard to make the
case for surveillance when there is not an
activist situation and it is not a priority for
the CEO,” he says.

She reminds IROs that the annual listing
fees of both the NYSE and Nasdaq include
access to certain market intelligence ser-
vices. These subsidies can make surveillance
possible for issuers that might not otherwise
be able to fit it into their budget.

“Historically it has typically been hard
to justify surveillance if your market cap
is very small, your trading volume is less
than 50,000 shares a day, or you have low
turnover in your top 20 shareholders,”
says Q4’s Frederick. “But as we as an
industry get more into quantitative ana-
lytics and beyond just ownership infor-
mation, that is only going to expand our
addressable market.”

Gregg Lampf, vice president of investor
relations at telecommunications equip-
ment maker Ciena, had never before used
a surveillance firm in his prior IR posi-
tions. “It just wasn’t in the budget. It is
an expensive service, and some companies
just cannot afford it. I compensated for
the lack of it by doing my own surveil-
lance -- reaching out to the sell side and
the buy side and our market makers and
our peers to triangulate information.”

Today, Lampf uses two surveillance firms,
one for the equity market and one that he
feels does a particularly good job for the
options market, and he still does some sur-
veillance on his own.

“It takes time, but I've made it part of my
routine,” he says. He reviews the surveil-
lance firm reports against the 13F owner-
ship information each quarter to see if it
matches up, but he cautions that “you are
looking for dir